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IN THE IOWA DISTRICT COURT FOR POLK COUNTY
MMIIINM1111•■••••■

DOUGLAS DAYSTROM, AA No. 2676

Petitioner,

V.
RULING ON PETITION FOR .
JUDICIAL REVIEW

PUBLIC EMPLOYMENT RELATIONS
BOARD,

Respondent
and

IOWA UNITED PROFESSIONALS,

Intervenor.

A hearing was held on March 8, 1996 on Petitioner's Petition for Judicial Review of the

Public Employment Relations Board's (PERB) decision dismissing Petitioner Douglas Daystrom's

(Daystrom), complaint. Daystrom represented himself, Respondent PERB was represented by its

attorney, Diane Tvrdik, and Intervenor, Iowa United Professionals (IUP), was represented by its

attorney, Matthew Glassor. The Court, having reviewed the Petition and Answer, the briefs

submitted by counsel, having heard the arguments of counsel and otherwise being advised in the

premises, enters the following ruling.

RULING

I. ISSUE

Whether the PERB erred in affirming the Administrative Law Judge's finding that TUP did

not violate the Public Employees Relations Act (Iowa Code Chapter 20) by acting in an arbitrary,

discriminatory, or bad faith manner.
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II. STANDARD OF REVIEW

Judicial review of the actions of an administrative agency is governed by the standards of Iowa

Code section 17A.19 Mercy Health Cent2r State Health Facilities Council, 360 NW. 2d 808,

811 (Iowa 1985) The court acts in an appellate capacit y by reviewing he agency's decision solely

to correct any errors of law. Dubuque l'onummit y Ots.t. v. Public E .mplo yment Relation.s . Bd.,

424 N.W.2d 427, 430 (Iowa 1988). Nearl y all disputes in the scope of administrative law are won

or lost at the agency level. Iowa-Illinois (;(1.1 . N- Electric ('o. fowa State ('ommerce ('ommission,

4t2 N.W.2d 600, 604 (Iowa 1987)

The cardinal rule of administrative law is that judgment calls are the province of the

administrative tribunal and not of the courts. Alercv , 360 N.W.2d at 809. The agency's decision is

final if it is supported by substantial evidence and is correct in its conclusions of law, Heatherly

Iowa Dept Of Job ,S'ervice, 397 N W.2d 670, 670 (Iowa 1987). The agency's decision is supported

by substantial evidence in the record when a reasonable mind would accept the record viewed as a

whole as adequate to reach the conclusion. See Alcoa v. Employment Appeal Board., 449 N W.2d

391, 394 (Iowa 1989)

The possibility of drawing two inconsistent conclusions from the same evidence does not

prevent the a .s2,ency s decision from being supported by substantial evidence. Henry v. lowa Dept. Of

Job Service. 391 N W.2d 731, 734 (Iowa 1986). The court must not reassess the weight to be

accorded to evidence; assessing the weight is within the exclusive domain of the agency. Burns v.

Board of Nursing, 495 N W.2d 689, 699 (Iowa 1993).

A court may reverse an agency action that is affected by error of law. Iowa Code

§17A 19(8)(0(1995) When deciding whether an agency made an error of law, the court gives
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weight to the a genc y 's constr-uction of a statute. hut is not hound b y this construction Super l'alu

,VIores r. Oepartment of Revenue, 4 -70 N W.2d 255, 258 (Iowa 1991). It is ultimately the duty of the

court to determine matters of law including the interpretation of a statute or an agenc y rule

interpretin g a statute Hollmroke bri • / ..'nfinveniem Acad., 452 N W. 2d 598, 601 (Iowa 1990)

III. STATEMENT OF FACTS

The parties a gree that little factual dispute exists Prior to June 21, 1990, Daystrom was

employed by the State's Department of Human Services (DHS) as a Social Worker 3 (SW3). In this

capacit y . Davstrom worked as a Child Protective Investi gator (CPI) The SW3 classification was

included in a bargaining unit represented for the purpose of collective bargaining by ILJP. A collective

bargainin g agreement between the State and RIP was in effect from Jul y 1, 1989 through June 30,

1991. Article 1% . , Section 0 of the agreement provides the State may not discipline an employee

without just cause

On June 21, 1990, Daystrom was discharged from employment with the State pursuant to a

letter from District Administrator William Ketch (Ketch). The letter of termination provided three

reasons for termination. 1) Davstrom's submission of an untrue and inaccurate mileage claim in

March of 1990, 2) Davstrom's conviction of assault against his ex-wife, and 3) substandard

pcitbnnance The letter also indicated that the discharge was grievable under the State/ILIP collective

bargainin g agreement

On June 22. 1990. Da ystrom filed a grievance pursuant to the collective bargaining

agreement, alleging that his discha rge was not based on just cause. Pursuant to the bargaining

agreement, discharge grievances commence at Step 3 of the contractual grievance procedure.

A Step 3 grievance decision was issued by Beverl y Allen (Allen), a representative of the Iowa
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Department of Personnel (1DOP) dated October 1900 I he Step 3 decision appai enth contained

some information relating to a grievant other than Da\ strom including a reference to a termination

date of Apnl 19 1990 fhe decision correct1\ noted howe‘er some of the reasons tot Daystrom s

termination including misrepresentation of milea(2.c claims insubordination and the assault

concretion 1 he Step decision denied Da\ }2f t.' ance

On \o \ ember 7 1 000 urn Shannon 1 h ninon) an It P co tsultant appealed Da\ strom

gnoance to Step I arbitration of the colleen' e barL!ammg agreement Shannon s kite of appeal

■+. as sent to I mda Hanson tlianson) who \\ as  chief counsel ot the I mplew mem Law/Labor Relations

Bureau of 1DOP

On Noe nber 9 1990 I lanson sent a letter to Shannon indicating that Daystron, s grievance

had been answered on Scptembr 2c 1990 and that Shannon s appeal of DaNstrom c gneance to

arbitration was violative of a fifteen-da\ contractual time limit for appeal to arbitration following a

Step 3 response. Hanson s letter asserted that the appeal was untimel y ineligible for arbitration and

the grievance was considered terminated on the basis of the Step 3 answer

Sometime thereafter I lanson became to.arc that she had erroneously used September 2S

1990 in place of the actual date of October 2 1990 as the date of issuance of the Step 3 decision

While 1DOP thereatler considered Da y strom . appeal to he timel y and treated it as such there was

no documentation to correct Hanson s ci ronLous letter of No y ember 9 1990

It 111 President Mike Maddigan (N la idwan) and 1DOP attorneN, Mike Elliot (Elliot) discussed

the arbitrat on of DaN, , strom s gne\ ance and the arbitration of the other CPI s that had been

terminated Elliott verball y agreed to este:n(1 the tin c lines for hearing Daystrom s grievance so the

other two ( PI termination grievances L011 1 4 he arbitrated first This agreement to extend time lines
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as never reduced to writing

Early in 1991 after Maddigan learned that Da y strom had been arrested at work for violation

of a no-contact order Maddi gan directed ILP Staff Representative James Paprocki (Paprocki) to

investigate Daystrom s cnmmal chargec and convictions Paprocki provided Maddigan with a written

report of his investi gation dated March 12 1991 which included references to fines jail time and a

no-contact order between Da y strom and his e\-wife

On March 2S 1991 Maddi gan sent a letter to Daystrom informing him that 'he Stewards and

Arbitration Committee (SAC) would reopen consideration of the decision to arbitrate Daystrom's

grievance Fhis reconsideration would transpire at the aext SAC meetin g scheduled for Ma y 18

1991

On March 26 1991 Linda (line (('line) 'LIP Secretary, at Maddigan s direction sent a lettei

to IUP's attorney Glasson seekin g a written opinion on the merits of arbitrating several cases

including Daystrom s grievance Attached to the letter was a copy of the Step 3 decision by Allen

and a copy of the report from Paprocki

On Ma y 2 1991 Maddigan sent thc a genda for the May 18 SAC meeting to the SAC

members included with the a genda were the letter of notification to Daystrom and Paprocki s

t (Tort

On May 3 1991 Glas con sent his response to RIP s request for a written opinion regarding

the advisability of arbitrating Daystrom s g rievance In his three-page analysis and discussion

Glasson addressed the allegations against Daystrom that he had submitted a false mileage claim had

been insubordinate in destro yin g the claim and had been convicted of assaulting his ex-wife Glasson

also provided discussion of the highe standard of conduct that child abuse investigators seemed to
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he held as es pressed b y an arbitrator in an earlier case Glasson \\ rote

In siimmary 1 believe that at least two of the three grounds alleged b y management

appear to raise substantial obstacle to the union being successful in arbitration I am

not sure of the third simply because. 1 do riot have enough facts I would sa) that

management has a good chance of success on any of these three grounds and taken

in eombinat on 1 would predict that the union s chance ot success is \ cry slim My

recommendation would be not to arbitrate this case I believe that it would be very

comple\ and time consuming and oilers 'cry litt l e chance of success also believe

that arbitrating a Lase like this could be \ es\ dama gin g to the union s credibility and

might haveve a negati‘e impact on wher employees who are dischar.ted for less

substintial reasons

1 his lettei was forwarded to S AC members on Ma\ 6 1991

On Ma\ 18 1991 the SAC met as scheduled Da)strom was present for this meeting

Minutes from the meeting reflect Da\ strom s defense of his actions b\ asserting that there had been

no oh \ lous failure to protect \ Innis that onl \ one mileage claim was in question that his jail time

had included 1 0 days for harassment 20 days for assault and 20 da ys for failure to pay child support

The minutes also reflect that Daystrom had been arrested on the lob for violation of a no-contact

order with his ex-wife

Da\ strom asked the SA( if he could submit additional data before the committee made a final

decision The SA( tabled the decision on whether to arbitrate Da ystrom s grie\ ance until the

matenal was submitted and distributed to tilt committee members I he S A( would then be polled

by telephone to \ oft. for or against arbitration of Daystrom s grievance

On Ma\ 22 1991 Davstrom met with Cilasson to express his concerns about inaccuracies in

Allen s Step 3 decision and the apparent incorporation ot material from another (P1 s discharge into

the Daystrom decision Daystrom also attacked inaccuracies in Paprocki s report to Maddigan In

a letter to the SAC members dated May 22 1991 Daystrom admitted that he had been arrested for
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assaulting his ex-wife but arifuea these were e \tentiatuuz circumstances He tunher indicated that

Glasson would provide a new opinion and iccommendatioh to the

in a lutes to the S dated \la\ 2 I OQ I Glasson somewhat sonened his IC \1 re.zarding

the ments of arbitiatinci, Da\ strom s tznc an. While Glasson identi f ied inaccuracies in \Ilen s Step

elec • sion which appeared to be taken ti OM 1110010 emplewee s step decision \hen (ildsson

focused his ana l sis on the ofounds tor disch trge al I cged in the termination letter iather than the

fl awed Step decision b NIlen Glas on Nut.2,t2,c. d that it the termination had been based solek on

the mileatze claim he \\ ould recommend arbor mon but that Da y sti om s con\ iction for assault on his

e\-wife was more troublino, In the intc nin penod between Glasson s recommendations a second

arbitration decision had been receed which supported the concept that CPI s could be held to a

higher standard of conduct than othei emplo\ Les Glasson concluded

In summar\ I think that the eh Ince. of \\ innms.; this . .,tnevance are fairl\ slim The\
are somewhat better than I stic;c;ested in my earlier letter but still not ‘er\ good

pnmank, because of the charues of ‘iolence ana abusive beha\ 'or I would be \■illing
to arbitrate this esitnanee (it \\ ouldn  t be the hrst time we hae taken on a lost
cause ) but I would not recommend

13\ Ma\ 28 190I the infoimation pi O\ idea tw Da\ strom and Glasson s second analvsis and

recommendation were distnbuted to the 1( i nc nbeps Fite chair of the S \C I3eth O\ (( 0.) was

iesponsible tot conducting the pollme of the S \( members ( 0\ conducted the poll tw telephone

Os er the first se■ , eral da■s of lune 1QQI and the result was a decision not to arbitrate Da\ strom s

gno,ance SA( member Dan l■the \ testified that his decision to ‘,ote aysainst arbitration was based

piimanly on [us belief that the chance s ot pit. \ adult: at arbitration were slim particulark in light of

the poor arbitration decisions sus.41, estinu that (P1 s would be held to a higher standard of conduct

than other employees Co\ li kewise testmed that the committee s decision not to arbitrate thc case
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was based on its evaluation of the merits of the case

Daystrom was informed o f the SAC s decision not to arbitrate his grievance and ot his nght

to appeal this decision to the IUP Board Daystrom chose to exercise his appeal rights

On October 17 1991, Cline sent a letter to Hanson requesting that Daystrom's gnevance be

scheduled for arbitration IUP deemed this request to be prudent since it did not have a written

extension of time lines from the State and since a final decision had not been mace by the IU? Board

on the status of Daystrom's grievance IUP also deemed this request for scheduling as adequate to

meet the following contractual requirement

In order to be considered timely the Union must schedule grievances which are
appealed to arbitration, via the Director of the Department of Personnel, Foi hearing
no later than 36S days from the date the gnevance was appealed to arbitration

I UP has always interpreted this provision to mean that a request for sc; :duling of arbitration

must be scheduled within 3M Jays and the State has never argued otherwise in any prior RIP

grievances Hanson testified that timeliness would not have been raised as an issue in the Daystrom

grievance in any event since it was her understanding that the parties had verbally agreed to extend

the time lines

The IUP Board met on November 16 1 991 Daystrom was allowed to present to the IUP

Board his arguments in favor of arbitrating his grievance An excerpt from the minutes of that

meetinl..! indicates that a motion was made to uphold the SAC decision and the motion camed

On November 18 1991 Cline sent a letter to IDOP withdrawing Daystrom's grievance from

futher consideration for arbitration Daystrom filed his prohibited practice complaint with PERB on

January 29, 1992 Mier a hearing, the All determined that IUP has not violated the Public

Employment Relations Act and proposed that Daystrom's complaint be dismissed On appeal by

8



Daystrom PERB found that Daystrom had failed to meet his burden of proving that IUP failed to

represent him and it dismissed the complaint on November 14 1995 Daystrom has appealed that

ruling to this Court

I V DISCUSSION

Review of PERB decisions is governed by Iowa Code section 17A 19(8) which mandates

relief be granted only if the agency action was' unreasonable, arbitrary or capricious" Allen' State

of /ma 1)ept of Pers6 1nel 528 N W 2d 583, >87 (Iowa 1995) Arbitrary and capncious agency

action is taken without regard to the law or without consideration of the facts of the case Office of

( onsurrei Advocate v folia ( online, ce ( °min 432 N W 2d 148, 154 (Iowa 1988) For agency

action to be considered abuse of discretion it must be unreasonable and lack rationalit y / rank V

Iowa Dept of I t ansportatton, 386 N W 2d 86 87 (I nwa 1986) An agency decision supported by

substantial evidence in the record P s a whole must he upheld Iowa Code § 17A 19(8)(0 Thus, this

Court does not review the evidence in order to make a decision, but looks at the record only to

determine if PERB acted in an unreasonable arbitrary, or capricious manner and that its decision is

supported by substantial evidence

Daystrom seems to argue' that the Al J and PERB erred in failing to consider or give greater

weight to evidence indicating that Daystrom would have prevailed in arbitration had the IUP pursued

its grievance on his behalf or presented evidence indicating that the State lacked Just cause for his

termination As explained above, this Court is limited in its review to determining whether the agency

decision is supported by substantial evidence as a whole It is not within the Court's province to

' Day:-.trom is acting pro se and the Court finds it necessary to interpret and label his
arguments since they are from a layperson

9



reweigh the evidence

Days,rom also appears to argue that 1U1- breaches. .,.. duty of 'fair representation" by not

pursuing arbitration for his grievance IUP's activities are governed by Iowa Code Chapter 20

Section 20 17(1) requires IUP to 'be the exclusive representative of all public employees in the

bargaining unit and shall represent all public employees fairly ' To be successful in his claim,

Daystrom was required to "establish by a preponderance of the evidence action or inaction by the

organization which was arbitrary, discriminatory, or in bad faith " 2 Iowa Code § 20 17(1) PERB

found that Daystrom had not met his burden This Court finds substantial evidence in the record to

support PERB's decision - there was no arbitrary, discriminatory or bad faith conduct

Daystrom was allowed several opportunities to present to SAC and IUP evidence to support

his argument that Iv- was unfairly discharged Substantial evidence supports a finding that the

decision not to arbiti ate his gnevance was based upon the individual facts of Daystrom's case There

was a reasoned review of the facts of Daystrom's situation and a proper, procedural determination

by !UP not to pursue his grievance further No evidence was presented to show that any of the SAC

or IUP members held any personal animous toward Daystrom or that they had any improper motive

2 Daystrom maintains that the AL .1 and PERB erred in not applying Norton v Adair ('o,
441 NW 2d 347 (Iowa 1989) to determine whether IUP breached its duty of fair representation
The Norton court held that the employee in that case was required to prove four elements for her
fan- representation claim 1) that she was a member of the bargaining unit 2) that she was
discharged from employment without proper cause, 3) that she filed a grievance through her
union against her employer for improper discharge, and 4) that the union acted in bad faith, or in
an arbitrary, discriminatory, or perfunctory manner in handling her grievance Id at 356 PERB
found that Norton was inapplicable to Davstrom's case because Norton involved a "hybnd" case,
one against the union and the employer that was originally brought in state court Because
Daystrom's case does not im.olve his employer and is before this Court as an administrative
appeal, the Court finds that Iowa Code section 20 17(1), rather than the Norton test, is applicable
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in voting not to arbitrate

Daystrom maintains that IUP acted arbitrarily by not taking timely action on his grievance

i n Norio,,, the Court ruled that the union s failure to schedule an arbitration within the three day time

li mit constituted a breach of the union's duty of fair representation Daystrom's grievance was

required to be set for hearing within 365 days after the discharge grievance was appealed to

arbitration On October 17 1991 IU D sent a letter to Hanson requesting that Daystrom's grievance

be scheduled for arbitration IUP deemed this request to be prudent since it did not have a written

extension of time lines from the State and since a final decision had not been made by the IUP Board

on the status of Daystrom's grievance IUP also deemed this request for scheduling as IUP has

always interpreted the 365 day provision to mean that a request for scheduling of arbitration must be

scheduled within 365 days, arid the State has never argued otherwise in any prior IUP grievances

Hanson testified that timeliness would not have been raised as an issue in the Daystrom grievance in

any event, since it was her understanding that the parties had verbally agreed to extend the time lines

There is no showing that IUP decided not to pursue the grievance due to any time deadline Further,

there has been no showing of prejudice on this point since the defense of timeliness was neither raised

by the State or used as a defense to defeat Daystrom's claim Thus, substantial evidence exists for

PERB's finding that IUP did not breac.h its fair representation duty by not scheduling the arbitration

hearing within the 365 day time period

Daystrom implies that the decision in his case was discnminitory because an African-American

male CPI was not discharged after being convicted of assault, while Daystom's assault conviction was

one of the reasons given for his termination Clem ly the cases cannot be compared as the other

employee did not involve the need to file a grievance because he was not discharged Thus whether
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Richard G Blanc II, Judge
FIF4TH JUDICIAL DISTRICT OF IOWA

[UP would have arbitrated his grievance is speculation Regardless, substantial evidence exists in the

record to support PERB's finding that IUP's decision not to take Daystrom's grievance to arbitration

was based upon the facts of his case

This Court concludes that PERB applied the proper law, Iowa Code section 20 17(1), to

Daystrom's appeal from IUP In addition, substantial evidence exists for PERB's conclusion that

Daystom failed to show by a preponderance of the evidence that IUP acted in an arbitrary,

discriminator), or bad faith manner IUP is vested with the power to make its own decisions and it

is not the Court's province to intervene in these matters when IUP has followed appropriate

procedure and has not acted in bad faith or in an arbitrary or discriminatory manner

ORDER

IT IS THE ORDER OF THE COURT that the agency action is AFFIRMED

/ 57-
IT IS SO ORDERED this  / day of April, 1996

COPIES TO

Douglas Daystrom
do Douglas McNeal
703 5th Street
Victor, Iowa 52347-0627
PETI fIONER PRO SE


